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~e: General Counsel and Assistant Secretary 
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- ·· ---- ... 
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"Business" means the business engaged in by the Company as of the date of this 

Agreement and at any time during the 12-month period immediately prior to the date hereof. 

"Business Day" means a day, other than a Saturday, Sunday or other day on which 

commercial banks in New York, New York or San Antonio, Texas are authorized or required by 
Law to close. 

"Buyer" has the meaning set fo1th in the introduct01y paragraph hereto. 

"Buyer Disclosure Letter" means the disclosure letter, dated as of the date hereof, 

delivered by Buyer to Sellers in connection with the execution and delive1y of this Agreement. 

"Buyer Group" shall mean Buyer, its Subsidiaries, any direct and indirect equity holder 
of Buyer and any of their respective Affiliates, in each case, without giving effect to the limitations 

set folih in the proviso in the definition of Affiliate. 

"Buyer's Knowledge" means the actual knowledge of the individuals listed on 

Section 1.0l (a) of the Buyer Disclosure Letter, in each case, after due inquiiy. 

"Buyer Parties" has the meaning set forth in Section 8.02(a). 

"Campaign Finance Law" means any applicable federal, state, or local Laws related to 

political activity and/or campaign finance in the United States, including, but not limited to, the 
Federal Election Campaign Act, the regulations of the Federal Election Commission, pay-to-play 

Laws, and all state and local Laws related to political activity and/or campaign finance. 

"CARES Act" means the Coronaviius Aid, Relief, and Economic Security Act (Pub. L. 
116-136) and any administrative or other guidance published with respect thereto by any 

Governmental Authority, or any other applicable Law or executive order or executive 
memorandum intended to address the consequences of COVID-19 (in each case, including any 

comparable provisions of U.S. federal , state, local or non-U.S. Law and including any related or 

similar orders or declarations from any Governmental Authority), including the Presidential 
Memorandum on DefeITing Payroll Tax Obligations in light of the ongoing COVID-19 Disaster, 

7 
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as issued on August 8, 2020, and including any administrative or other guidance published with 

respect thereto by any Governmental Authority (including IRS Notice 2020-65). 

"Cash Amount" means 

"CERCLA" means the federal Comprehensive Enviromnental Response, Compensation 

and Liability Act of 1980 (42 U.S.C. §§ 9601 et seq.), as amended. 

"Claims" has the meaning set forth in Section 6.1 l (a). 

"Closing" has the meaning set fo1th in Section 2.02. 

"Closing Date" means the date of the Closing. 

"Closing Indebtedness" means Indebtedness of the Company calculated as of the 

Measurement Time. 

"Closing Payment" means the Estimated Aggregate Purchase Price minus the Adjustment 

Escrow Amount. 

"Closing Statement" has the meaning set foith in Section 2.03. 

"Closing Transaction Expenses" means Transaction Expenses calculated as of the 

Measurement Time. 

"COBRA" has the meaning set foith in Section 4.15(e). 

"Code" means the Internal Revenue Code of 1986, as amended. 

8 
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"Financial Statements" has the meaning set fo1th in Section 4.04(a). 

"Fraud" means intentional fraud by a patty as defined under the Laws of Delaware with 

regai·d to the representations and waiTanties made by such pa1ty in this Agreement (as modified 

by the Seller Disclosure Letter, the Buyer Disclosure Letter, Schedules and Exhibits to this 

Agreement). 

"GAAP" means generally accepted accounting principles in the United States of America. 

"Governmental Authority" means any federal, state, local or foreign government or 

political subdivision thereof, or any agency or instrnmentality of such government or political 

subdivision, or any self-regulated organization or other non-governmental regulato1y authority or 

quasi-governmental authority (to the extent that the rnles, regulations or orders of such 

organization or authority have the force of Law), or any ai·bitrator (including private ai-bitrators), 

comt or tribunal of competent jurisdiction, administrative agency or commission or other 

governmental authority or instrnmentality. 

"Governmental Order" means any order, writ, judgment, injunction, decree, stipulation, 

detennination or awai·d entered by or with any Governmental Authority. 

"Hazardous Materials" means: (a) any material, substance, chemical, waste, or product, 

in each case, whether naturally occmTing or man-made, that is identified, defmed, or classified as 

hazardous, acutely hazardous, reactive, flammable, radioactive, toxic, or words of similai· import 

or regulato1y effect under Environmental Laws, regai·dless of ainount or volume; (b) any 

petroleum or petroleum-derived products, radon, radioactive materials or wastes, asbestos in any 

f01m, lead or lead-containing materials, per- and polyfluoroalkyl substances, urea fonnaldehyde 

foam insulation and polychlorinated biphenyls, regai·dless of ainount or volume; and (c) any other 

material, substance, chemical, waste, or product, in each case whether naturally occurring or man­

made, for which there exist standai·ds of cai·e, or for which Liability may be imposed, under 

Environmental Law. 
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"Insurance Policies" has the meaning set fo1i h in Section 4.l0(a). 

"Intellectual Property" means any and all: (a) trademarks and se1vice marks, including 

all applications and registrations and goodwill related to the foregoing; (b) copyrights, including 
all applications and registrations related to the foregoing; (c) trade secrets and confidential know­

how; ( d) patents and patent applications; and ( e) internet domain name registrations. 

"Interim Financial Statements" has the meaning set fo1i h in Section 4.04(a). 

"Law" means any transnational, domestic or foreign federal, state or local law, 

constitution, treaty, ordinance, code, mle, regulation, judgment, decree, mling or other similar 
requirement enacted, adopted, promulgated or applied by any Governmental Authority, in each 

case, as amended unless expressly specified othe1wise. 

"Leases" has the meaning set fo1ih in Section 4.07(c). 

"Liability" means, with respect to any Person, any liability, indebtedness or obligation of 

such Person of any kind, character or description, whether known or unknown, absolute or 
contingent, accrned or unaccmed, disputed or undisputed, due or to become due. 

"Lien" means, with respect to any prope1iy or asset, any m01tgage, deed of tmst, lien, 
pledge, charge, security interest, levy, encroachment, option, transfer restriction, license, right of 

first refusal, right of first offer, or encumbrance or other similar restriction in respect of such 

prope1iy or asset. 

"Lobbying Laws" means all applicable federal, state, and local Laws concerning lobbying 

(including, but not limited to, direct lobbying and grassroots lobbying), including, but not limited 
to, the federal Lobbying Disclosme Act, state, and local lobbying Laws, any ethics Laws related 

to the conduct of lobbying, and all applicable lobbying registration and reporting requirements. 

"Material Adverse Effect" means any fact, circumstance, change, event, occunence or 

effect that has had, or would reasonably be expected to have, individually or in the aggregate, a 
material adverse effect on (x) the financial condition, business, assets, liabilities or results of 

operations of the Company, taken as a whole, or (y) the ability of the Sellers and their respective 

Affiliates to timely consummate the transaction contemplated hereby ( or would reasonably be 
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expected to prevent, hinder or delay, the transaction contemplated hereby); provided, however, 

that, with respect to foregoing clause (x), none of the following, and no fact, circumstance, change, 

event, occmTence or effect arising out of, relating to or resulting from the following, shall 
constitute a "Material Adverse Effect": (a) any facts, circumstances, changes, events, occmTences 

or effects generally affecting (i) the industries in the same geographic area in which the Company 
operates, or (ii) the economy, credit, debt, secmities or financial or capital markets in the United 

States or elsewhere in the world, including changes in interest, exchange rates or commodity 

prices, or deterioration in the credit markets generally; or (b) any facts, circumstances, changes, 
events, occmTences or effects to the extent arising out of, resulting from or attributable to 

(i) changes or prospective changes in Law, in GAAP or in accounting standards, or any changes 
or prospective changes in the interpretation or enforcement of any of the foregoing, (ii) acts of war 

(whether or not declared and whether or not political in natme) or any outbreak of hostilities, 

sabotage or ten orism (including cyber-attacks, computer hacking, international trade related 
matters and matters related to tariffs), or any escalation or worsening of any such acts of war 

(whether or not declared and whether or not political in natme), outbreak of hostilities, sabotage 
or ten orism (including cyber-atta.cks, computer hacking, international trade related matters and 

matters related to tariffs), (iii) earthquakes, hmTicanes, tornados, natm al disasters, climatic 

conditions or other acts of god, (iv) actions or omissions of the Company or any Seller requested 
by Buyer in writing or required by this Agreement or (v) any failme by the Company to meet any 

internal budgets, plans or forecasts of its revenues, earnings or other financial peif01m ance or 

results of operations (it being understood that the underlying cause(s) of any such failme may be 
taken into consideration unless othe1wise prohibited by this definition of "Material Adverse 

Effect"); except, in the case of clauses (a), !hl.fil, .(hl(ill and (b)(iii), to the extent such fact, 
circumstance, change, event, occmTence or effect disprop01tionately affects the Company 

compared to other companies in the industry in which the Company operates. 

"Material Contracts" has the meaning set forth in Section 4.06(a). 

"Material Customer" has the meaning set forth in Section 4.20(a). 

"Material Vendor" has the meaning set forth in Section 4.20(b). 

"Measurement Time" means 12:01 a.m. on the Closing Date. 

"Membership Interests" means issued and outstanding limited liability company interests 

or other indicia of equity ownership (including any profits interests or phantom stock). 

"Non-Party Affiliates" has the meaning set forth in Section 10.13. 

"Objection Dispute" has the meaning set fo1t h in Section 2.04(c). 
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"Ordinary Course" with respect to an action taken by a Person, that such action is taken 

in the ordinaiy course of the n01mal operations of the Person consistent with the past custom and 
practices of such Person, subject to such deviations therefrom as are, or have been, reasonably 

necessa1y to comply with applicable Law. 

"Organizational Documents" means (a) in the case of a c01poration, its certificate of 

inco1poration ( or analogous document) and bylaws ( or analogous document); (b) in the case of a 

limited liability company, its ce1iificate of fonnation ( or analogous document) and limited liability 
company operating agreement; or (c) in the case of a Person other than a c01poration or limited 
liability company, the documents by which such Person ( other than an individual) establishes its 

legal existence or which govern its internal affairs (in each case of clauses (a). !hl and ill, as 
amended through the date of this Agreement). 

"Parties" means, collectively, Buyer and each Beneficial Owner. 

"Permits" means all pe1mits, licenses, franchises, approvals, authorizations, and consents 

required to be obtained from Governmental Authorities. 

"Permitted Liens" means (a) Liens securing obligations under capital leases but only to 
the extent secured by the assets leased pursuant to such capital leases, (b) Liens for Taxes, 

assessments or governmental chai·ges or levies that are not yet due and payable, ( c) mechanics', 
materialmen's, workmen's, repaiimen's, warehousemen's, canier 's and other similar statuto1y 

Liens arising or incmTed in the Ordinaiy Course which ai·e not yet due and payable, ( d) easements, 

rights of way, zoning ordinances and other similar encumbrances affecting Real Property, none of 

which materially and adversely affect the Business or the raikoad operations of the Company as 
historically conducted; (e) other than with respect to owned Real Property, Liens arising under 
original purchase price conditional sales contracts ai1d equipment leases with thii·d parties entered 

into in the Ordinaiy Course consistent with past practice which are not, individually or in the 

aggregate, material to the Business of the Company; (f) Liens in respect of pledges or deposits 
under workers ' compensation Laws or similai· legislation, unemployment insurance or other types 

of social security; (g) municipal bylaws, development agreements, restrictions or regulations, and 

zoning, entitlement, land use, building or planning restrictions or regulations, in each case, 
promulgated by any Governmental Authority that do not (in each case) materially detract from the 

value of or materially interfere with the use and operation of any of the assets of the Company; 
(h) in the case of leased Real Property, any Liens to which the underlying fee or any other interest 

in the underlying leased premises or lands is subject, including rights of the landlord under the 
lease or lands and all superior, underlying and ground leases and renewals, extensions, 

amendments or substitutions thereof; (i) all matters of record, including any covenant, easement, 

servitude, pennit, surface lease, condition, restriction, and other rights included in or burdening 

the assets of the Company for the pmpose of smface or subsurface operations, roads, alleys, 
highways, railways, pipelines, transmission lines, transpo1iation lines, distribution lines, power 
lines, telephone lines, removal of timber, grazing, logging operations, canals, ditches, reservoii·s, 
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employees, counsel, financial advisors, auditors, insurers, lenders, agents and other authorized 

representatives. 

"Resolution Period" has the meaning set fo1th in Section 2.04(d). 

"Restricted Area" has the meaning set fo1th in Section 6.l0(a)(i). 

"Restricted Period" has the meaning set fo1th in Section 6.l0(a). 

"Sanctioned Country" means any countiy against which the United States maintains 

comprehensive economic Sanctions or an embargo, which as of the date of this Agreement include 

the Crimea and so-called Donetsk People's Republic and Luhansk People 's Republic regions of 

Ukraine, Cuba, Iran, No1th Korea, and Syria. 

"Sanctioned Person" means (a) a Person listed on a prohibited or restricted paity list 

published by the United States government, including the U.S. Office of Foreign Assets Control 
"Specially Designated Nationals and Blocked Persons List" and "Consolidated Sanctions List," or 

similai· U.S. lists, or any such list maintained by the United Nations, the United Kingdom, the 

European Union or its Member States, or other applicable local authority; (b) the government, 

including any political subdivision, agency, or instiumentality thereof, of any Sanctioned Count1y 

or Venezuela; ( c) an ordinaiy resident of, or entity registered in or established under the jurisdiction 

of, a Sanctioned Countiy ; or (d) a paity acting or pmpo1ting to act, directly or indirectly, on behalf 

of, or a pa1ty owned or controlled by, any of the paities listed in (a)-(c). 

"Sanctions" means any applicable economic or financial sanctions or ti·ade embai-goes 

administered or enforced by (a) the United States government, including the list of Specially 

Designated Nationals of the U.S. Depaitment of the Treasmy's Office of Foreign Assets Conti·ol, 

(b) the United Nations Security Council, (c) the European Union, (d) Her Majesty's Treasmy, or 

(e) any other relevant sanctions authority. 

"Seller" means each Beneficial Owner. 

"Seller Disclosure Letter" means the disclosure letter, dated as of the date hereof, 

delivered by Sellers to Buyer with respect to Sellers in connection with the execution and delive1y 

of this Agreement. 

"Seller Fundamental Representations" means the representations and wananties of 

Sellers set fo1th in: Section 3.01, Section 3.02, Section 3.03, Section 3.04, and Section 3.06, 

Section 4.0l(a), Section 4.02 and Section 4.18. 

"Seller Parties" has the meaning set forth in Section 8.02(b ). 

"Seller Released Parties" has the meaning set fo1th in Section 6.1 l(b). 
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Day or any event or condition is required by the te1ms of this Agreement to occur or be fulfilled 

on a day which is not a Business Day, such period shall expire or such event or condition shall 

occur or be fulfilled, as the case may be, on the next succeeding Business Day. Whenever the 
phrase "made available," "delivered" or words of similar impoli are used in reference to a 

document it shall mean the document was delivered to Buyer or its Representatives prior to ■ 
or was othe1wise made available for viewin b Bu er or its 

Representatives in the ' the 
"Data Room"), as that site existed as of 

The pa1i ies have paiiicipated jointly in the negotiation and drafting of this Agreement, and each 
has been represented by counsel of its choosing and, in the event an ainbiguity or question of 

intent or interpretation arises, this Agreement shall be construed as jointly drafted by the paii ies 
and no presumption or burden of proof shall ai-ise favoring or disfavo11ng any paiiy by virtue of 

the authorship of any provision of this Agreement. 

ARTICLE 2 

PURCHASE AND SALE 

Section 2.01. Purchase and Sale of Membership Interests. Upon the te1ms and subject to 
the conditions of this Agreement, at the Closing, each Beneficial Owner agrees to sell, ti·ansfer 

and assign to Buyer, and Buyer agrees to purchase from such Beneficial Owner, free and clear of 
all Liens, the Purchased Membership Interests owned by such Beneficial Owner. 

Section 2.02. Closing. Subject to the te1ms and conditions of this Agreement, the closing 
of the u-ansactions contemplated by this Agreement (the "Closing") shall take p~ 

the electi·onic exchange of documents and signature pages on the date that is the­
following the day on which the last of the conditions to the obligations of the Paii ies set fo1ih in 

Aliicle 7 or othe1w ise in this Agreement ( other than those conditions that by their nature are to 
be satisfied at the Closing, but subject to the satisfaction or waiver of such conditions) shall have 
been satisfied or waived in writing by the Party or Paiiies entitled to the benefit of the saine in 

accordance with this Agreement, or at such other date, time and place as Buyer and Sellers shall 

othe1w ise mutually agree. From and after the Measurement Time until the actual consummation 
of the Closing, the Sellers shall not pe1mit the Company to (i) repay any Indebtedness or (ii) pay 

any Transaction Expenses. At the Closing: 

(a) Buyer shall deliver, or cause to be delivered: 

(i) to Sellers' Representatives, an amount equal to the Closing Payment in 

immediately available funds by wire transfer to the account(s) designated by Sellers in 
accordance with Section 2.03; 

(ii) to the Escrow Agent, the Adjustinent Escrow Alnount by wire ti·ansfer of 
immediately available funds in accordance with the Escrow Agreement; 

(iii) the Assignment Agreement, duly executed by Buyer; 

(iv) the Escrow Agreement, duly executed by Buyer and the Escrow Agent; and 
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(a) For the past_, no Seller nor their respective employees, nor, to the Sellers' 

Knowledge, agents, or other Representative of the foregoing, has offered, promised, provided, or 

authorized the provision of any money, property, or other thing of value, directly or indirectly, to 

any Person to improperly influence official action or secme an improper advantage, or to 

encourage the recipient to breach a duty of good faith or loyalty or the policies of their employer, 
or othe1wise violated any Anti-Conuption Laws. 

(b) No Seller has (i) made any voluntaiy , directed, or involunta1y disclosure to any 

Governmental Authority or similai· agency with respect to any alleged act or omission arising 
under or relating to any non-compliance with any Anti-Conuption Laws; (ii) been the subject of 

any inquiiy or enforcement proceedings for violations of Anti-Conuption Laws; or (iii) violated 
or received in writing any notice, request, penalty, or citation for any actual or potential non­

compliance with Anti-Conuption Laws. 

(c) Each Seller and, to the Sellers ' Knowledge, theii· respective employees, agents or 

an other Persons authorized to act, or acting, on behalf of the foregoing, are, and for the pastllii 

have been, in compliance with applicable Sanctions. No Seller, nor to the Sellers' 
Know e ge, employees, agents, or any other Persons authorized to act, or acting, on behalf of such 

Seller, (i) is a Sanctioned Person, (ii) has, , directly or indii·ectly, engaged 

in any dealings with or involving any Sanctioned Person or Sanctioned Countly. No Seller has 

received any allegation, inqui1y, notice or communication that alleges that the such Seller, or any 
employee, agent, representative, or other Person acting for or on behalf or at the dii·ection thereof 
may have violated any Sanctions, and, to Sellers ' Knowledge, the Sellers are not aware of any 

such circumstances presently in existence likely to give rise to any such allegation, inqui1y, notice 

or communication. 

ARTICLE4 

REPRESENTATIONS AND WARRANTIES REGARDING THE COMPANY 

Sellers, severally and not jointly, represent and wairnnt to Buyer as of the date hereof and 

as of the Closing Date that: 

Section 4.01. C01porate Existence and Power. 

(a) The Company is a limited liability company duly organized, validly existing, and in 

good standing under the Laws of its jurisdiction of organization and has the requisite limited 
liability company power and authority to own, lease, and operate its assets and to cany on its 

Business as now conducted. The Company is duly qualified or licensed to do business as a limited 

liability company and is in good standing in each jmi.sdiction where the character of the assets and 
prope1iies owned, leased, or operated by it or the nature of its Business makes such qualification 

or license necessaiy, except where the failure to be so qualified or licensed or to be in good 
standing, would not reasonably be expected to have a Material Adverse Effect. 

(b) Section 4.0l(b) of the Seller Disclosure Letter sets fo1ih the name and jurisdiction of 

organization for the Company. The Company has not agreed, is not obligated to make and is not 
bound by any agreement or contl'act to make any futme investment in or capital conti-ibution to 
any other Person. Section 4.0l(b) of the Seller Disclosure Letter identifies the officers, dii·ectors, 

25 
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or made, and except as set forth in Section 4.03 of the Seller Disclosure Letter, (a) violate any 
Law applicable to the Company or any Seller, (b) require any consent of any Person under, 

conflict with or constitute a breach or default under (whether with or without the passage of time, 

the giving of notice or both), or give rise to any right of tennination, cancellation or loss of any 
right or benefit, or acceleration of any obligation of the Company under any provision of any 

Material Contract or (c) result in the creation or imposition of any Lien on any asset of the 

Company, except for any Permitted Liens. 

Section 4.04. Financial Statements. 

(a) Sellers have delivered to Bu er co the unaudited individual balance sheets 

of the Company as of 
individual statements o 

to ether with the unaudited 
operations o t e Company (the "Annual 

the unaudited individual balance sheets of the Company as of 

(the "Balance Sheet Date" and such balance sheets, the 
"Balance Sheets") related unaudited individual statements of operations of the 

Company for the (the "Interim Financial Statements" and 
together with the Annua Fmancia Statements, t e "Financial Statements") . The Financial 

Statements, together with the notes thereto, (i) have been prepared in accordance with GAAP 

(except (x) that the Financial Statements do not contain all notes required by GAAP, (y) the 
Financial Statements are on a modified cash basis of accounting and do not include accruals for 
revenue earned but not billed, salaries/wages, bonuses, and accounts payable and (z) the Interim 
Financial Statements are subject to no1mal year-end adjustments) applied on a consistent basis 

throughout the periods covered thereby, (ii) have been prepared from, and are in accordance with, 

the books and records of the Company which, in each case, are con ect and complete in all material 
respects and (iii) fairly present, in all material respects, the individual financial position of the 
Company at the dates thereof and the individual results of income of the Company for the 
respective periods indicated. 

(b) Except as set fo1th in Section 4.04(b) of the Seller Disclosure Letter, the Company 

has no Liabilities, obligations or commitments of any nature, whether or not required to be 
disclosed in a balance sheet prepared in accordance with GAAP, except (i) liabilities which are 

adequately and properly reflected or reserved against in the Balance ~ aid Transaction 
Expenses, and (iii) liabilities incmTed in the Ordinaiy Course since- (none of which 
is a Liability resulting from breach of Contract, breach of wananty, to1t, infringement, 

misappropriation, lawsuit or violation of Law and none of which is material, either individually or 

in the aggregate). 

( c) All of the Company's accounts receivable resulted from bona fide transactions in the 
ordina1y course of business with unrelated third pruties, and, to Sellers' Knowledge, no reason 

exists for such accounts receivable, net of any reserves established in accordance with GAAP 

consistently applied, to be uncollectible in the Ordinaiy Course, except as set fo1th in Balance 
Sheet. 
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Section 4.05. Absence of Certain Changes. 

(a) Since the Balance Sheet Date, there has not been any fact, circumstance, change, 

event, occunence or effect that has had or would reasonably be expected to have, individually or 

in the aggregate, a Material Adverse Effect. 

(b) From the Balance Sheet Date until the date hereof, the Business of the Company has 
been conducted in the Ordinaiy Course, and neither the Compai1y nor any Seller has taken any 

action that, if taken during the period from the date of this Agreement through the Closing Date 
without Buyer's consent, would have constituted a breach of Section 6.01. 

Section 4.06. Material Contracts. 

(a) Section 4.06(a) of the Seller Disclosure Letter lists each of the following contracts 
and other agreements of the Company (together with all Leases listed in Section 4.07(b) of the 

Seller Disclosure Letter, collectively, the "Material Contracts"): 

(i) 

(ii) 

(iii) 

(iv) 

involvin 

beyond 
than 

Contracts for the purchase, sale or leasing of real property; 

any Contract with any Material Customer; 

any Contract with any Material Vendor; 

each Contract not contemplated in th~ng clauses (ii) and (iii) 

·eoate annual consideration in excess of-- and ongoing obligations 
, and which, cannot be cancelled without penalty or with less 

(v) Contracts containing restrictions to engage in activities competitive with 
any Person or to solicit suppliers, customers or employees anywhere in the world, or to 

paiticipate in joint rail traffic movements with any third-paity raih-oad at any location; 

(vi) all Contracts that relate to the sale of assets, other than (A) assets that are 

obsolete or not used in the conduct of the Business, or (B) resulted or will result in payment 
to the Company of less than_, in each case, pursuant to which any pa1ty thereto 

has any ongoing or continuin~ons; 

(vii) any Contract for the sale, transfer, purchase, acquisition or other disposition 

of any material assets or equity interests or for any right of first refusal or similai· right or 
obligation to sell, transfer, purchase, acquire or othe1wise dispose of any material assets or 

equity interest, in each case, pursuant to which any party thereto has any ongoing or 

continuing obligations; 

(viii) all Contracts that provide for the assumption of any Tax or environmental 

Liability of any other Person; 

(ix) all Contracts for or related to any Indebtedness; 
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Claim, or Governmental Order, consent decree or settlement regarding Environmental Laws or 

Hazardous Materials, or (ii) written request for info1mation pursuant to Environmental Law, 

which, in each case, either remains pending or unresolved, or is the source of on-going obligations 

or requirements. 

(c) The Company has obtained and is, and during the - has been, in 
compliance in all material respects with all Enviromnental Pe1mits ~the ownership, 
lease, operation or use of its Business or assets, all such Environmental Pe1mits are in full force 

and effect in accordance with Environmental Laws, and all such Environmental Permits are 

identified in Section 4.14( c) of the Seller Disclosure Letter. A tim~l renewal application has been 
filed for any such Environmental Pe1mit that will expire within after the date hereof, 
and the Company has not received a written notice threatening to revo e, modify, cancel or 

te1minate any such Environmental Pennit. The execution, delive1y and perfo1mance by Sellers of 

this Agreement and the other Ancillruy Agreements to which each Seller is a pruiy and the 

consummation of the transactions contemplated hereby and thereby by Sellers do not and will not 

require any notice to, or approval or other consent from, any Governmental Authority for all such 
Environmental Pe1mits to remain in full force and effect after Closing. There is no condition, 

event or circumstance relating to Enviromnental Laws or Hazardous Materials that would 

reasonably be expected to prevent or impede, after the Closing Date, the ownership, lease, 
operation or use of the Business or assets of the Company in any material respect as cmTently 
caiTied out, or that would reasonably be expected to result in a Material Adverse Effect. 

(d) No Real Property or Facilities cmTently, or to the Sellers' Knowledge, any real 

prope11y fo1merly owned, operated or leased by the Company are listed on, or have been proposed 

for listing on, the National Priorities List (or Superfund Ente1prise Management System (SEMS)) 
under CERCLA, or any similru· state list. 

( e) There are no underground storage tanks cmTently located on the Real Prope11y or 
Facilities. 

(f) There has been no Release of any Hazardous Material at, in, under, from, on or 

migrating to the Real Property, the Facilities or any other prope11y cmTently operated by the 
Company or, to the Sellers' Knowledge, any prope11y fo1merly owned, leased or operated by the 

Company, or any off-site location to which Hazardous Materials generated by the Company were 
sent for treatment, recycling, storage or disposal, in each case, in violation of Environmental Law 

or in a manner that would reasonably be expected to result in material liability or require 

notification, investigation, or remediation pursuant to Environmental Law. 

(g) The Company has not assun1ed by Contract, or, to the Sellers' Knowledge, by 

operation of Law, any material liability of a third pruiy arising under or related to any 
Environmental Law or Hazai·dous Material. 

(h) No Liens pursuant to Environmental Laws have been or are imposed on the Real 

Prope11y or the Facilities, and, to the Sellers' Knowledge, no such Liens have been threatened. 

(i) Sellers have made available to Buyer co1Tect copies of all environmental repo1ts, 

assessments, audits, notices of violations, Governmental Orders, Environmental Penni.ts, and all 

35 



���

������	
����
���
����
	�
�
�����
�����

����������
���������	�
�������
�
�
�����������
��������������������	�

��

����������
���
���������������������������

��������������	�������
������
�����������
�������������	�

�����
��
����
�

��������������������	�

�������������
������
��

������
���� �!"#$%&'�()*+)�,-./&0""�1"'"2%$�34$$"56 �7
8 ������
�9 :;7
8���������������<����������=��������
�
�
��
������

����	��������������
�����	�

��>�
�������

�

�������

����������	�

��>�
�������

�������������
���������	
�
�
�
������������	�

� ��?��������������������@����	�
���ABCDEFGH�IJGJKLM�NOFGP�	�

���7�8�

���	���������
�������

�
������
����
�������
��7�8����Q�R�@�7�����������
������S�������Q�R�@8��

��7��8�

���������	����	�
�����
�����
����
����
��
����
��
��������
���
��������	�
����
��
������
�����������
��T��
���������U��������
��
��
����
����������
���

������
���������

����
�������
���
����

����
���
�����������������	��
�
���
���U��������������	�
�
����
�������
�����	��������
�
���
��������������������
���V���������V����T�
������	��
�
���
����

��	��������������T��
��
������
�����
���������V���������
U������T�����
��	
����
���
����	��
�
���
�

���
��
�������

����
��
��������	��������
	����
�����		��	�
���
����	�
������
��

��	�
�����

����
�����������������
������
������	
������
���	
��V�
����������
�
V�
�������������
��������
��
������
��
����
����7@8�����������
�
�����

���	�����������	����	�����������������������������
����������	�	�����	


�������
����

�������
����
��
����
��
��������������	�

�����7>8����������������	�

�����

��@�����
������������������
�����
�
��
����������������

��������	��������
�����
����
���7�8�������������
���������	
�
�
�
������������	�

���7<8�����������������������������	�

������

��@�����
�������������
�������������
��

������
���
������
������������7Q8�����������������������������	�

������

��@�����
�����������	
�������������
���

����
�������7�
�����
��

����
��
��
����
�������

��

����
�����������������

����
��

��	�
�����	�����	
�
�
�
������������	�

���

��@�����
����������8 ���7�8 W����

����	����������������
�����	�

��>�
�������

��7

������
�����
��������
��������������
��
��
����	�
�����
���

������������

�������������������
����	�
��8�

��
���
	�
�	�
���
���
���
����
������
�������������

��������
�����������
�����
��������������
�������
�����	�
����
������
�	
���
�
��
�������>��������������������7�8����� �


�
����������7?��	�;;XX8���V������������������7��8�����	��������
����		
�����

�����������
�

��
�����		
��������	
����
��	������
���
���7���8�


�
��
�
������	�

���
������
��������������	��������
�������
�����
�����

��7��8�
�������	�
�������

��������������

��
�����		�
��
���
�����������	�����R
���

������
������������<��
��	�
�����=
�������
���
�>�
�����Y�
�

���������
���
����

��������Y����
	�
�
��@�������������
��  �7�8� 7�8 
����	�

��>�
�������

�������
��������������
��
����������V�
��������
���������
�9X:7
8����;X:7
8��������������������������Z�7��8 �
�����	�

��>�
�������

��
�����
�����
�������
�	�
���������

�����

��������

������
���	���

���������������	���
�
���	
����
�����������

��
���
�����
����=
��Z�

[\]̂ _̀�abcd_ef



�

���

������ ����	
�
��
������
��	�
�����������
�������
����
��	��������
����
��
�
�

�������
�������������
�
��
����������������	�
��������
�	

��
��
��������������
�	

�������
��������������
���
��
�
�

�������
�
����������
�
��
������������������	�
���������� !!����������
����
�
����������
�
��
���������������������
�����	���
�
��������
�
���

����
����!"�

�
�
�
��
���
���
��
��
�

�����
�
�#���������$
�

�
�
�%������ ��
���
��
�
�
��
�
����������
�
��
����������
�
�
�����������
���������
�����	���
&�
�

��
��������
��
������
���

����������������	'
�
�
�
���������
����(�&����
��$
�
����)*�+����
�
����
����
�
����

�����
�
���������
������
�����
��$
�
����)�,�-�����
�
����
%��������� 
�
�
������
�����������
�	

����������
�
�
��
����"�����
��
�
�$
��
��.�/����
�"
��
��
�

�
�������
�����������
&�����
�������������������

��
��
��"�
�������������
�
��
��������
�
��
���������������	
�
��
�����
�
���������������
������������������
�
��
������������
����
�
� �
��
�
���

��
�
���	

��
�
���	'
�
�������
&�����
�����������
�	���� ��
���
�
���!�
����
�0������ (�
��������������
�
���������
�������
���
������
��	�

��
�����	

���
����
��
�����
��	�

�
���������������������	���
�����������"����	���
�����������
����������������123$!�!������

������
��
�
�������������4���
�
�����
������5�����
���
�����$
�
��������������123$!��������������	'
�
�
��
�
�������"��
����
�
�
�����$
�
����)+6����
�
����
��(�
�
�37����123$!����$
�
�����,6����123$!��������4���
���
�
�����
������5�����
����	
�����$
�
����)+��������
�
����
���������4���
���
�
�����
���
����
������"
�
�
5���
����
�
��
����"������),��!�����123$!���������
����
�
������������������������123$!�!������

������������	���
����������	��"�
�������
��$
�
�����,6����(�
�
�37����123$!����$
�
����)+6����
�
����
0��
�� �8�����������
�
��
������������
�������
����������
���������
�����
�
���
����
9
��
�	
�
��
��
������
�����

�����
�
�����������

��
�
���
������
�
����

�����

����
�
��
��������
����
��	�����
�:����$�	
�
�
������(�
�
�3����123$!����$
�
����)*;,�����
�
����
�������
�������������
�

������
"�����"��
���������
����
�������
��"
��4<=>?@5��������
�
��������������
�
��������
��
��������
���������
9

�����
����	
�
��
��������������	��"�
����
��������
������	
�
��
�0��(�
�������������������	���
�����������"����	���
�����������
����������������123$!�!������

�����������
�����������
��������A�2!0����� 8�����������
�
��
����������
�
�

������������
���4����������
���
�
��
������
���
��������5���
����
�
��
����"����$
�
����),*!����+�����
�
����
0��(�
�����������
����
����
��������	���
���������
�
������
���������
�������
�
���
�
�
����

�
��������!������	�
����
�!�
����6,+,��
�
�B
��
�����
�����1����
����2
��������
����!�
����6,+,�������
������

��)�����
�
����
0��"�� 1&�
�
�����

����
�����$
�
����)0+C�"����
�
�$
��
��D��������
��



����
�
�
��
�
�
&
��
���������
���
������
����!"�

�
�
������
�
���������
�������
�
�
������
��������

����

���
�
	���������
�
�
������
����������'���
������
�������
�
��
�
�
�E������
���
����
�
�����
�
�
����������
�
��������
��
�����

�����
�
������������
��
����
�
����������������1�����

�����������
������
�
������
�
�%���������
�
��

�
�
��
�
��"�������������
���������
��������"�
�����	
�
��
�����������"�������"��������
���
�������	
�
��
��
����"����
���
�����
�
����
��
����������
�
��������
��
�����

�����
�
������������
��
����
�
��������������1�����

�����
�
����
����
������

FGHIJK�LMNOJPQ



�

���

�����	
���	�
������	������������������������������������
��
���
�����������

���������������������	����������	�����	
������	
���	�
������	������������������	��	
� ������������
��	�!�"����	��������	�	���
�#�����	�$�%&�����
���������'��(��������	
�����	�����������	������
��	
���)� �����*��!������������ ��+�*"����!���
��	�������	
������	�����
�����������
������������������	�����	���
����������	
���	�����	�������	����������������	����#�����	��,%-�����,---��
���������'�./01234�56786�9:;<3=:/41�>?11/@A'������� ������������#�����	�,'BC������
�����#������D����������E�������������	���������	�������F����
����	��������	����	��	����	���������
����������	
���	���	�	��
��������������	��������G�����	�����	�������������	������
��������	���������������"��+��������	�����
��	�����������������������	��	��H���������������
�������������*�����������������
�����������������������
��������������
�"�����������������������������
������������������������	����	��������
��������������	��������������	����	��
�"����������
�����������
��������)��������	�	*�)�����
�������������
�����I����E�����#��	�����������	���	
�����������������"'��(��������	
������������������������"�����	������
�����	����+�����������������������	������	����	��������
�����	������	������������	"�����	������
������������������������������	����	��'����� ��������
������	�#�����	�,'BC�����
�����#������D����������E����������������	
����	����	���"���������
����������	���
��	
������������������	�	���������	�����	����������������������	������	������	��	��"�������������	��	��������������	�J����	��	�����	���	
������
�����
����������	
'��(��������	
����	����	�����	��� ��������	���	�������	��	
��	
���������������������	���������������	���	
������������������������������������	����	��	��	�����������#������K�L	�"��������������	�������	������������	
���
��������M����	���E�����N������	���������������M����	���O�������	���������	��	��������	����������������	���������	�������	�������
�����	�����	
������������������	�	���������	�������	��	�������������#������K�L	�"��������������	�������	������������	
'�������	������+���������������������+���	������"���"	����������"��+����������������������	���	��	������	������������	
������������#������K�L	�"��������������	�������	������������	
��	��������	���	��	��������	�����	��������	���������	������������	���)����	��"�������������������F����
���������������#������K�L	�"��������������	�������	������������	
'����� ���������	�������
����
����������	
����������
������*"������������"���������
����������������������	
���
���"
���
������	���������������
��	������	
�������"�������"��������������	��"��������	�����	��������	�������������������'����������	�������������
��
��	
�
�����
�	�	*����������	��	�	*�����������	������	
���	������
��������	�������	��
��	�
�����"�����	
��
�����F����
���������	�����	����
����������	
���	���	
������	���������
������������	���������������������
�������	��"����������������

�	��"�����F����
�����������H������������
�����������	����'����� ���������	
������	���������	���	��� ���	�����������������	���"�������������������E�"��������	�������������������������	����������
��	����	�����	���"����������������	���	
���������	��������
�������	������P���������
��	���������	��
�������
��	��������������������	����	������������	����������	����	�����	����)������������	����"���������"�	��������
���������
������	���	�����	���)������������	�	*�)������	����	��������������������
�����"�������������������������������	�������
�����
��
��	��������������������	���	������	��"��+��������J����	���	�����	��"���������������I����Q*-�������������	��������	����	���
���������	���
�������������������	�������������	�����
��	���	����	����
��	�����	�
����������������������	�	���	��������
��	���	�R������������
�����������	������(�)�����	����	����	�������������������	���)��	����

STUVWX�YZ[\W]̂



�

���

�������	�
���


����������
�������������������	�
���
������


�
��
���
��������
����������
��
�����
����
������

�������������������������
���

����������
���� ����
���������������������
�
��
���
�
��
�����
��������������������������������������
�����������������������

������������
���

���������� 
��������
���
�������
�!�
"

�#�$����
�������%
�
�������&������������#����
�������
�����
��
�������'��(����
�������������
����
������
����
���
��
���

���������
���
���

��������������������������
����
������
����
���������������
���������� 
(� ��


��

����������
� ���)
�	

������#��������
�������
�������
�*
��

�+�,����
��
����

��
�
������������
���������	
������	���

��
�������
����

���
���)��)��������-�����

��
����
�
��
�������
����
������
���������������������������������������������������

����������
������
�������
�������������
����
����

�����������
.������������
��
����
��)���������������������
�������������������������������������������
��������

����������
��������

�
������
���

���
������

��
���������

��������	�
�'����� �(� �����
�*
��

�+�,����
��
����
������
� �� �(�������
������������
�������
����
��������
�����������
��������������)
�	

�����
������������� #(������

��
���

���
������
�����������
� /(�����-�����

������
����������������

������
�����

���������

)��
���
����������

���������
�����)

����

�
�����

���
��

)��
��
�)��

�������
�������������� ��(���
�����������������
��


������������
���
�
�����


�
����
��������
��������)
����������

���
��������
�������������
����
��������
�����������
������������	�����
�����

������
����
����

���
�������

���
����

�

�

�
�����)
������
���������� �(� -�����

�����������
���������

�������
�����

����
�����������
�
��
�������
����
�.������
���
�.������
�����������
�
��
�������
����
���������������
�����

������
������������

������������	�
�'��������������������/
�
����0�����1234567�89:;9�<=>2?���-��
�������
����
������*
������@�AB������
�*
��

���������

�'
��

C� �(�  �(�-����*
��

�������
������������� #(�������������
������
�� ������������
����������������	�
�
��
��������
���
�����������
�����(���������%
��
���

.��

�����	
����
��	�������������������%
��
����

��
�
����


������������
�
�����������

����

��
��������� /(����
�����������������������
����
���������	�
�	����� �������������
��

.��

�����	
������
���	���������

��
��
��������
��

������������
�������������%
��
��(D� ��(�����
����
���
����
��������
����)
�	

���
����
������

�
���
����
��
������
������������������*
��

��
���
����������������
����
���
����)
���������
�	

��

���)
�D����� ���(���


��

����'�
�����
����
���������
����
����������*
��

��
���
���������
��
�����
��������
����
�����
���


������
�������
����
�� 	(� ��


��

����������
�����������
���������������)
��������������������������������
��
��

�������
�������
���

��
�
������
���������

��
�������������
���
�����%
��
����������*
��

��
���
��������������
���

�����*
��

���
���
����������������
����������������������
���������
���)
��
��

�����

�������������
��� �(� &
���

���*
��

���
���
���������� �(��������
�����������������������������
�����
����
����������
�����
��

���
�
��� ���

������������

���������
����
��


������������
�E
����
�����
�
����
��
���
����
���
��������������������
�(�� ��(�����	

�����
�	

���������������
�������������
��������
���
����	��
���
���� ���

���������
������
����������

�����������������
��������(���
� ���(������������	��������
����
���������0

���� ���

��������
��������(����

�

FGHIJK�LMNOJPQ



���

�����	�
����	
�����������������������������
�����
�����������������������
���
���������� ��!�"#����������������������	���������$
����������������%��"������&# '���%����� �

��������%��(�����
�%���$������)&�����$	����������������*�����)������

�&������������*������
�&�����$	��������	������&	������%�� �����%��&��������%���+������������"%��%��%��������������	�%�&�����$	�����������&��%��&�����$	���������������"%��%� �������,�������%��(�&��������
���$
�����# '���%����� �

��������%��(�����
�%���������&���
�"�����������
���&���
���������
���
��������� ������	������
�����������"��%���������������������&���
��-������������������&��������������%������������������
�����������
���-����# '���%����� �

��������%��(�����
�������%���$����������
������
�)
����&�������������*���)�������$
�������������*����&�����&���� ��������.�.+��#��#�����%��(�&����&� ����������������$#�����%�������	�
����	
����������# /��%� �

�����&��%��(�����
�%�������

�"��%%�
&��

���-����������
�����������
�
���������������������������������&�������&���%������0	���&�$
����
���$
��!�"����$�����"��%%�
&���&�����

��������&��	�%����	������0	���&����$���������&�����%����������������-����+	�%����
���%#  ����������.�%#�����%�� �

���1���
��	���!������
������%����-��
�����������������%�(�����
������� ����&���
���&����������������-��	���������&���
��
���������&��	�&��������	�
����	
������� �������,���..���,�������
����
���$
�����������&������������������������
���
���������� ��!�"#����# '���%�����
� �

��������%��(�����
�%����%��������%�&�����%�����������
��&��������
2�&�$��&������	��	������� �������.��#�����%�� ��

�3	�������+������ ����������������%��(+�/ �+�����4# �%�����������	����&���-�������%��(�����
�"��%��������������5���(
��������-�5����&�%���"�

�����$�����
����&����(
������2�&�$��&�������6# �%��(�����
������&�%����
"�
��$����������

�������&��������������%��������� ���&���
����������-��	����������&���
����������&�������������������������
���
������������!�"#�����
# /-�������������&�&���� ����������.�
#�����%�� �

���1���
��	���!��������%��(�����
����-������������
�����&�	�����-���������%�4	���&����������"%��%����������������%��(�����
�%���������

���0	����&���������&���&��������&��

���������
��-�����������������������&���%���&��	�����������	�����������
��
����&��-�����������"�����������-��������
����������
����������������������"%��%����"�	
&���%��"����%����$�����$
�����&������

�������"��%%�
&��	�%���-������# '����-����+	�%����
�"��%�"%��%�������������
��������-����	������������
�&���������������
��������-�����������&�����������������%��3	�����������%��(�����
�%����
����&��%����	�%�����-����	����	���$����
�&�����	�%�����-��	���$�����&�����%�����
� �

�������������������%��3	������������%��(�����
���������
�$���	$4���������-������$
��%�����-����+	�%����
���'�����	��%���$���������&�$
�����-����+	�%����
������
��������-������������
����������%��3	�����������%��(�����
�

789:;<�=>?@;AB



��������	
���

which, by application of the same or similar principles, could reasonably be expected to result in 

a material proposed deficiency for any subsequent taxable period. 

(n) The Company has elected out of the "centralized partnership audit" regime pursuant 

to Section 6221(b) of the Code and the Treasmy Regulations thereunder (and any comparable 
provision of state or local Law) with respect to its 2020-2023 taxable years. 

( o) The Company does not cmTently constitute or give rise to, or have ever constituted 

or given rise to, a "pennanent establishment" or "trade or business" ( or similar concept under 

applicable Tax Law) in any countty other than the United States for any applicable Tax pmpose. 

Section 4.18. Brokers. Neither the Company, nor any of its officers or directors on behalf 
of the Company, has employed any broker or finder or incmTed any liability for any broker' s fees, 
commissions or finder 's fees in connection with any of the tt·ansactions contemplated hereby. 

Section 4.19. Transactions with Related Parties. Except as set fo1th on Section 4.19 of 

the Seller Disclosure Letter, no Related Paity ( a) is a pa1ty to any Contract with or binding upon 
the Company or any of its assets, rights or prope1ties ( each, a "Related Party Agreement"), (b) 

has any interest in any asset or prope1ty owned, leased or used by the Company, (c) provides any 
service to or for the benefit of the Company or ( d) has engaged in any transaction with the 

Company within , other than atTangements or Contracts for employment. 

Section 4.20. Material Customer; Material Vendor. 

(a) Section 4.20(a) of the Seller Disclosure Letter sets forth a consolidated list of the to 

ten customers of the Com an b dollar ainount of revenues received for 

and (iii) the Balance 
Sheet Date (each, a "Material Customer"). Since , neither the Company nor 

any Seller has received any written notice from any Material Customer that any such Material 
Customer intends to te1m inate its relationship with respect to the purchase of services from the 

Company. 

(b) Section 4.20(b) of the Seller Disclosure Letter sets fo1th a consolidated list of the to 
ten vendors of the Com an b dollar ainount of urchases for 

nd (iii) the Balance Sheet 
Date ( each, a "Material Vendor"). Since , neither the Company nor Sellers 
has received any written notice from any Maten a Ven or ana, to Sellers ' Knowledge, no facts 

exist to the effect that any such Material Vendor will te1minate its relationship with respect to the 
purchase of products or services by the Company. 

41 
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Ancillaiy Agreement to which Buyer is a patty will be, duly and validly executed and delivered 

by Buyer, and, assuming the due and valid execution by the other patties hereto and thereto, this 

Agreement and each Ancillaiy Agreement to which Buyer is a patty constitutes a valid and 

binding agreement of Buyer, enforceable against Buyer in accordance with its te1ms, subject to 

the Enforceability Exceptions. 

Section 5.03. Consents and Approvals. No consent, approval, clearance, waiver, Pe1mit 

or Governmental Order of or from, or filings or registrations with, or notice to, any Governmental 

Authority or with any third Person are necessa1y in connection with the execution and delive1y 

by Buyer of this Agreement and the Ancillaiy Agreements to which it is a pat·ty or the 

consummation b Bu er of the transactions contem lated hereb and thereb exce t for 

except where the failure to obtain such consent, approval, cleat·ance, waiver, 

Pe1mit or Governmental Order would not prevent, materially delay or materially impede the 

perfo1mance by Buyer of its obligations under this Agreement or to consummate the Transaction. 

Section 5.04. Noncontravention. Neither the execution and delive1y by Buyer of this 
Agreement and the Ancillaiy Agreements to which it is a pa1ty nor the consummation by Buyer 

of the transactions contemplated hereby and thereby, will (a) violate any provision of the 

Organizational Documents of Buyer, or (b) assuming that the consents, approvals and filings 

refened to in Section 5.03 ai·e duly obtained or made, (i) violate any statute, code, ordinance, rnle, 

regulation, judgment, order, writ, decree or injunction applicable to Buyer or any of its respective 

prope1ties or assets, or (ii) violate, conflict with, result in a breach of any provision of, constitute 

a default ( or an event which, with notice or lapse of time, or both, would constitute a default) 

under, result in the te1mination of or a right of te1mination or cancellation under, accelerate the 
perfo1mance required by, or result in the creation of any Lien upon any of the respective prope1ties 

or assets of Buyer under, any of the te1ms, conditions or provisions of any note, bond, m01tgage, 

indenture, deed of tiust, license, lease, agreement or other instrnment or obligation to which Buyer 

is a patty, or by which it or any of its prope1ties or assets may be bound or affected, except in the 

case of clause (b) above where the failure of such consents, approvals or filings to be obtained or 

made would not reasonably be expected to prevent, materially delay or materially impede the 

perfonnance by Buyer of its obligations under this Agreement or to consullllllate the transactions 

contemplated hereby. 

Section 5.05. Sufficient Funds. At the Closing, Buyer will have access to sufficient cash 

and other sources of immediately available funds to pay the ainounts to be paid in accordance 

with the te1ms of Section 2.02(a) and any other amounts contemplated to be paid at the Closing 

to consummate the Transaction on the te1ms and subject to the conditions set fo1th herein. 

Section 5.06. Litigation. There at·e no Actions pending or, to Buyer's Knowledge, 

threatened against or by Buyer or any of its Affiliates that challenge or seek to prevent, enjoin or 

othe1wise delay the ti·ansactions contemplated hereby. 

Section 5.07. Brokers. There is no investment banker, financial advisor, broker, finder or 

other inte1mediaiy which has been retained by or is authorized to act on behalf of Buyer or any 
of its Affiliates who may be entitled to any fee or commission in connection with the Transaction. 
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Company Benefit Plan ( or employee benefit plan, an angement or agreement that would be 
a Company Benefit Plan if in effect on the date hereof), or accelerate the vesting, funding 

or time of payment or provide discretionaiy benefits under the Company Benefit Plan; 

(x) enter into any agreement or airnngement that expressly limits or othe1wise 

restricts in any material respect the Company from engaging or competing in any line of 
business, in any location or with any Person; 

(xi) make, change or revoke any election with regard to Taxes, enter into any 

written "closing agreement" with a Taxing Authority with respect to Taxes, make any 

change in any method of Tax accounting, settle any Tax claim or controversy, enter into 

any contract relating to Tax (other than a contract entered into in the Ordinaiy Course, the 
principal pmpose of which is not related to Tax), or ainend any Tax Return; 

(xii) adopt a plan of liquidation or dissolution; 

(xiii) change in any material respect its practices in connection with the payment 
of payables or the collection of receivables; 

(xiv) abandon or discontinue to operate its Business (including providing rail 
service) utilizing the Facilities; 

(xv) grant to any Person any easement, license, trackage rights, haulage rights or 

other right to use, access or operate over, to interchange, switch or handle rail cars, or to 
provide se1vice to customers on, over or along any track, facilities or other prope1iy owned 

or used in the Business of the Company; 

(xvi) take any action, other than the filing of bona fide claims, that would 

invalidate or would make an hlsurance Policy void or voidable or might result in an 

increase in the premium payable under an hlsurance Policy or prejudice the ability to effect 
equivalent insurance in the future, or fail to cause each hlsurance Policy or suitable 

replacements thereof, to be in full force and effect through the close of business on the 
Closing Date; 

(xvii) transfer, lease, sell, assign or othe1wise dispose of any assets used other than 

in the Ordinaiy Course; 

(xviii) 

(xix) 

initiate or settle any Action; or 

agree or commit to do any of the foregoing. 

Section 6.02. Efforts,· Further Assurances. 
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Section 6.03. Termination of Affiliate Obligations. Except for this Agreement, any 

Ancillaiy Agreements and any ordinaiy course employment agreements with any Employees or 

as set forth on Section 6.03 of the Seller Disclosure Letter, on or before the Closing Date, all 

Related Paity Agreements shall be terminated in full as of the Measurement Time without liability 

and, from and after the Measurement Time, (a) the Company shall have no surviving obligations 

or liabilities thereunder to any Related Patty whatsoever, and (b) no Related Paity ( other than the 

Company) shall have any surviving obligations or liabilities thereunder to the Company 

whatsoever, in each case, in connection with such Related Patty Agreements. 

Section 6.04. Public Announcements. Buyer and Sellers agree that no public release or 

announcement concerning the tetms of this Agreement or the transactions contemplated hereby 
shall be issued or caused to be issued by any Patty or any of their respective Affiliates or 

Representatives without the prior written consent of Buyer and Sellers, as applicable, except for 

such release or announcement as may be required by Law, in which case the Party required to 

make the release or announcement shall use commercially reasonable effotts to allow the other 

Patties reasonable time to comment on such release ( and will consider any such comments in 

good faith) or announcement in advance of such issuance. Nothing in this Section 6.04 shall limit 

or restrict Buyer Group from making non-public announcements regai·ding this Agreement and 

the transactions contemplated hereby to their and their Affiliates' respective Representatives as 

necessaiy in connection with the ordinaiy conduct of their respective businesses (so long as such 

Persons agree to keep the tenns of this Agreement confidential and nothin herein shall prevent 

Buyer Group from making customaty disclosures , including the key 

economic tetms of the transactions contemplated by this Agreement and the return realized as a 

result thereof, to cutTent or prospective investors in connection with the fundraising, marketing 

or repotting activities. 

Section 6.05. Access to Information; Confidentiality. The provisions of this Section 6.05 

are not intended to violate 49 U.S.C. § 11904. 

(a) From the date hereof until the earlier of the Closing Date and the date this Agreement 

is validly tetminated, and subject to applicable Law and the Confidentiality Agreement, Sellers 

shall (and shall cause the Company to) (i) give Buyer and its Representatives reasonable access to 

the propetties and employees of the Company during regular business hours and upon reasonable 
advance notice, including access to conduct any subsurface investigation or other fotm of 

environmental sainpling or testing with respect to the Company's assets or propett ies or the Real 

Propetty, and (ii) furnish to Buyer and its Representatives such financial and operating data and 

other infotmation relating to the Company as such Persons may reasonably request; provided that, 

(A) Buyer and its Representatives shall conduct any such activities in such a manner as not to 

interfere unreasonably with the Business or operations of the Company and (B) the Company shall 

not be required to take any action which would, in the reasonable judgment of the Company, 
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applicable, Buyer and Sellers agree that in the event that an audit or examination of the Company 

by the IRS (or other applicable taxing authority) for a Pre-Closing Tax Period in which the 

Company was taxed as a pru.tnership for income tax pm-poses (and for which an election was not 

made under Section 622l(b) of the Code or any comparable state or local law) results in any 

adjustment in the amount of any item of income, gain, loss, deduction, or credit of the Company 
or the distributive shru.·e thereof of any pru.tner or member of the Company, or othe1w ise gives rise 

to any "imputed unde1payment" of Taxes (as defined in Section 6225 of the Code or any 

con esponding applicable provisions of state and local Laws), the Company shall file an election 

under Section 6226 of the Code (and any con esponding applicable provisions of state and local 

Laws) for any such Pre-Closing Tax Period. Sellers shall cooperate with Buyer and the Company 

to ensme that the elections pmsuant to this Section 6.06(e) are timely and effectively made, and, 

to the extent required, make any filings and take any actions to effect such elections. 

(f) Buyer is prohibited from amending or othe1wise changing any Company tax return 
filed prior to Closing without Sellers ' written consent, which shall not be unreasonably withheld. 

Section 6.07.Continuing Employees. 

Buyer shall provide, or shall cause to be provided, to each Employee who 

is employed by the Company as of immediately prior to the Closing ( each, a "Continuing 

Employee"): (i) a base salru.y rate that is not less than the base salary rate provided to such 

Continuing Employee as of immediately prior to the Closing Date and (ii) cash incentive 

compensation oppo1tunities and other compensation and benefits that ru.·e substantially comparable 

in the aggregate to the compensation and benefits provided to the Continuing Employee as of 

immediately prior to the Closing Date ( excluding any defined benefit, retiree welfare, change in 

control, retention or any one-time or special compensation or benefits). The employment of all 

Continuing Employees shall remain "at-will" after the Closing Date, subject only to any written 

employment agreement with a specific Employee (if any) . 

(b) The provisions of this Section 6.07 ru.·e for the sole benefit of the Pa1ties and nothing 

herein, expressed or implied, is intended or shall be constrned to confer upon or give to any Person 

(including, for the avoidance of doubt, any Continuing Employee or other cunent or fo1mer 

employee of the Company), other than the Pru.ties and their respective pe1mitted successors and 

assigns, any legal, equitable or other rights or remedies (including with respect to the matters 

provided for in this Section 6.07) under or by reason of any provision of this Agreement. Nothing 

in this Section 6.07 shall (i) constitute or be deemed to constitute the establishment, adoption or 

amendment of the Company Benefit Plan or any other employee benefit plan, program, agreement 
or other ru.rnngement, or (ii) prevent Buyer or any Affiliate of Buyer from amending or te1minating 

the Company Benefit Plan in accordance with its te1ms. None of Buyer, any Seller, the Company 

or any of their respective Affiliates shall have any obligation to continue to employ or retain the 

services of any Continuing Employee for any period of time following the Closing. 

52 



��������	
���

Section 6.09. Exclusivity. From the date hereof until the earlier of the te1mination of this 

Agreement in accordance with Alticle 9 and the Closing, each Seller shall ( and shall cause their 

respective Affiliates and their respective Representatives to) not, directly or indirectly, through 

any representative or othe1wise, (a) continue, solicit, ente1tain, initiate, facilitate, respond to or 

paiticipate in or encourage discussions or negotiations with, or the submission of bids, offers , 

inquiries or proposals by, or provide info1mation or access to any Person with respect to, whether 

directly or indirectly, an Alternative Transaction by any means whatsoever, (b) authorize, 

recommend, propose or enter into any confidentiality agreement, te1m sheet, letter of intent, 
purchase agreement or other agreement, a1rnngement or understanding regarding any Alternative 

Transaction or (c) provide any info1mation to any other Person relating to or in connection with 

an Alternative Transaction. Each Seller shall ( and shall cause each of their respective Affiliates 

and their respective Representatives to) immediately cease and tenninate any discussions or 

negotiations with any third patty that are ongoing with respect to any Alternative Transaction and 

shall request the return or destrnction of any confidential info1mation shared in connection with 

such discussions or negotiations, and te1minate access to the Data Room by any Person and their 

representatives (other than Buyer or an Affiliate of Buyer and their respective Representatives). 

Each Seller agrees that, in the event any Person expresses an interest in acquiring or investing in 

the Company prior to Closing, whether directly or through an inte1mediaiy, such Seller shall 

info1m the Buyer of the te1ms of such inquiiy promptly and will provide all relevant details, 

including any conespondence or documentation in respect of such interest. 

Section 6.10. 
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Section 6.11. Mutual Release. 

(a) Effective as of the Closing, except for any rights or obligations under this Agreement 

or any Ancillary Agreement, each Seller, on behalf of itself and the other Seller Released Parties 
(as defined below), arid their respective successors and pennitted assigns (collectively, the "Seller 

Releasing Parties"), hereby inevocably and unconditionally releases, waives, and forever 

discharges the Company and any present and fonner, direct and indirect, inco1porator, member, 
pattner, stockholder, Affiliate, other Representative, successor or pe1mitted assign of any of the 

foregoing (collectively, the "Company Released Parties") of and from any and all Actions, 

causes of action, executions, judgments, duties, debts, dues, accounts, bonds, Contracts and 
covenants (whether express or implied), and claims and demands whatsoever whether in Law or 

in equity (whether based upon contract, to1t , strict liability, collllllon law, statuto1y law or 
othe1wise) ( collectively, "Claims"), that each of the Seller Releasing Patt ies may have against any 

of the Company Released Part ies, now or in the future, in each case in respect of any cause, matter 
or thing occmTing or arising on or prior to the Closing Date. 

(b) Effective as of the date hereof, except for any rights or obligations under this 

Agreement or any Ancilla1y Agreement, Buyer, on behalf of the Company, the other Company 
Released Patties, and their respective successors and pe1mitted assigns (collectively, the 

"Company Releasing Parties" and together with the Seller Releasing Patties, the "Releasing 

Parties"), hereby inevocably and unconditionally releases, waives, and forever discharges Sellers 

and their respective Affiliates and any present and fo1mer, direct and indirect, inco1p orator, 

member, pa1tner, stockholder, Affiliate, other Representative, successor or pe1mitted assign of any 
of the foregoing (the "Seller Released Parties") of and from any and all Claims that any of the 

Company Releasing Part ies may have against each of the Seller Released Patt ies, now or in the 

futme, in each case, in respect of any cause, matter or thing occmTing or arising on or prior to the 

Closing Date. 

(c) The rights and Claims waived by each of the Releasing Parties include claims for 
breach of contract, breach of representation or wananty, negligent tnisrepresentation and all other 

claims for breach of duty, indemnity or contribution, except for any rights or obligations under this 
Agreement or any Ancillaty Agreement. 

Section 6.12. Sellers' Representatives. Each Seller hereby irrevocably constitutes and 

appoints the Primaty Sellers as the representatives ("Sellers' Representatives") to act on behalf 
of Sellers for pmposes of this Agreement. Each Sellers' Representative shall have authority to 

give and receive notices on behalf of all Sellers and, prior to the Closing, the Company. Buyer 
shall be entitled to rely on any and all actions taken by any Sellers' Representative under this 

Agreement as the actions of Sellers without any Liability to, or obligation to inquire of, any Seller 

or other Person. Any notice delivered by Buyer to any Sellers' Representative shall be deemed 
to have been delivered to all Sellers. Buyer shall be entitled to make any payment required to be 

made to Sellers pmsuant to this Agreement to either Sellers' Representative, and such payment 
shall be deemed to have been made to Sellers, with such Sellers' Representative bear·ing all 
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responsibility for, and Buyer shall have no Liability for, allocation of such payment among, and 

payment of such amounts to, Sellers. 

Section 6.13. Post-Closing Receipts. If, after the Closing, any Party or its Affiliates 

receives any funds belonging to another Party or its Affiliate in accordance with the tenns of this 

Agreement, the receiving Party will, or will cause its Affiliate to, promptly advise such other 

Party or its applicable Affiliate thereof, to segregate and hold such funds in tiust for the benefit 

of the other Party or its Affiliate, and promptly deliver such funds to an account or accounts 

designated in writing by such other Party or its Affiliate. For the avoidance of doubt, any cmTent 

assets included in the calculation of Closing Net Working Capital (including but not limited to 

earned but unbilled receivables) that are ultimately collected shall belong to the Buyer and its 

Affiliates (including the Company). 

Section 6.15 
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Section 6.16 

ARTICLE ? 

CONDITIONS TO CLOSING 

Section 7.01. Conditions to Obligations of Buyer and Sellers. The obligations of Buyer 

and Sellers to consummate the Closing are subject to the satisfaction or, where legally pennitted, 

waiver by each Party, of each of the following conditions: 

(a) The STB Approval shall have been obtained and shall be in full force and effect, and 

neither the STB nor any other Governmental Authority shall have imposed any conditions or 
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obligations on the Buyer or the Company that would materially impair the operation of the 

Business of the Company, consistent with past practice. 

(b) No Governmental Authority or federal or state comt of competent jmisdiction shall 
have enacted, issued, promulgated, enforced or entered any Law, Governmental Order or other 

notice (whether temporary, preliminruy or pennanent), in any case which is in effect and which 
prevents or prohibits consmnmation of the transactions contemplated by this Agreement. 

(c) The FCC Filings shall have been filed. 

( d) All conditions set fo1th on Annex 2 shall have been satisfied. 

Section 7.02. Conditions to Obligation of Buyer. The obligation of Buyer to consummate 
the Closing is subject to the satisfaction or, in the sole discretion of Buyer, waiver of each of the 
following further conditions: 

(a) the representations and wananties of each Seller (other than Seller Fundamental 

Representations made by such Seller) made in Alticle 3 and Alticle 4 of this Agreement (without 
giving effect to any "material", "materiality" or "Material Adverse Effect" qualification contained 

in such representations and wruTanties ), shall be true and c01Tect in all material respects as of the 
Closing Date ( except for those representations and wananties which refer to facts existing at a 

specific date, which shall be hue and conect as of such date); 

(b) the Seller Fundamental Representations made by each Seller shall be hue and conect 
in all respects as of the Closing Date ( except for those representations and wananties which refer 

to facts existing at a specific date, which shall be hue and conect as of such date); 

(c) each Seller shall have perfo1med in all material respects all of its respective 

obligations hereunder required to be perfo1med by it at or prior to the Closing; 

( d) Buyer shall have received a ce1tificate signed by each Seller to the effect that the 

conditions set fo1th in Section 7.02(a), Section 7.02(b) and Section 7.02(c) have been fulfilled; 

( e) Seller shall have delivered, or caused to be delivered, to Buyer the deliverables set 

fo1th in Section 2.02(b ); 

(g~ ·s shall have provided evidence reasonably acceptable to Buyer that the loan 
owed by- to the Company shall have been repaid at or prior to Closing; and 

(h) the consents or waivers set forth on Section 3.02 of the Seller Disclosme Letter shall 

have been obtained. 
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Section 7.03. Conditions to Obligation of Sellers. The obligation of each Seller to 

consummate the Closing is subject to the satisfaction or, in the sole discretion of such Seller, 

waiver of each of the following fmther conditions: 

(a) The representations and wananties of Buyer made in Alticle 5 of this Agreement 

(without giving effect to any "material", "materiality" or "Material Adverse Effect" qualification 

contained in such representations and wananties) shall be tme and correct in all material respects 

as of the Closing Date ( except for those representations and wananties which refer to facts existing 

at a specific date, which shall be hue and con ect as of such date); 

(b) Buyer shall have perfonned in all material respects all of its obligations hereunder 

required to be perfo1med by it at or prior to the Closing; and 

(c) Sellers shall have received a ce1tificate signed by Buyer to the effect that the 

conditions set fo1t h in Section 7.03(a) and Section 7.03(b) have been fulfilled. 

Section 7.04.Fmstration of Closing Conditions. No Paity may rely on the failme of any 

condition set fo1th in this Alt icle 7 to be satisfied if such failure was caused by such Pai·ty's breach 

of, or failure to comply with, any provision of this Agreement. 

ARTICLE S 

SURVIVAL. 

Section 8.01. No Survival The Paities, each intending to modify any applicable statute of 

limitations, agree that (a) the representations and waiTanties in this Agreement shall tenninate and 

be of no fmt her force and effect as of the Closing and shall not survive the Closing for any purpose 

and thereafter there shall be no liability on the pa1t of, nor shall any claim be made by, any Pa1ty 

or any of their respective Affiliates, and with respect to the Buyer, the Buyer Group, in respect 

thereof, and (b) after the Closing, there shall be no liability on the pali of, nor shall any claim be 
made by, any Party or any of their respective Affiliates in respect of any covenant or agreement 

to be perfo1med or to apply prior to the Closing. All covenants and agreements contained in this 
Agreement that contemplate perfo1mance thereof following the Closing or othe1w ise expressly 

by their te1ms survive the Closing will survive the Closing in accordance with their respective 

tenns. Notwithstanding anything to the contraiy contained in any provision of this Agreement, 

nothing in this Agreement shall limit (x) any Paity from seeking to recover any damages with 

respect to a claim for Fraud, (y) any Paity from seeking to specifically enforce, or seeking to 
recover any damages with respect to the brnach of, any covenants to the extent such covenant by 

its tenns contemplates perfo1mance after the Closing or (z) any Paity's rights and remedies with 

respect to the adjustinent to the Aggregate Purchase Price pursuant to Section 2.04 and 

Section 2.05. 

Section 8.02 
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ARTICLE9 

TERMINATION 

Section 9.01. Grounds for Termination. This Agreement may be tenninated prior to the 

Closing as follows : 

(a) By the mutual written consent of Sellers and Buyer; 

(b) By Buyer at any time prior to the Closing, if (i) any Seller is in breach of the 

representations, wru.Tanties or covenants made by such Seller in this Agreement, (ii) such breach 
is not cured or capable of being cured by the earlier of the day prior to the End Date and­
following written notice of such breach from Buyer (to the extent such breach is curable) and (iii) 

such breach, if not cured, would render the conditions set fo1th in Section 7.01 or Section 7.02 
incapable of being satisfied; provided, however, that Buyer shall not be entitled to te1minate this 

Agreement pursuant to this Section 9.0l(b) if Buyer or any of its Affiliates is in breach of this 
Agreement and such breach has resulted in the failure of a condition in Section 7.01 or Section 7.03 

to be satisfied; 

(c) By Sellers at any time prior to the Closing, if (i) Buyer is in breach of the 
representations, warranties or covenants made by it in this Agreement, (ii) such breach is not cured 

or capable of being cured by the eru.·lier of the day prior to the End Date and- following 
written notice of such breach from Sellers (to the extent such breach is cura~ (iii) such 
breach, if not cmed, would render the conditions set fo1t h in Section 7.01 or Section 7.03 incapable 
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Section 10.02. Amendments and Waivers. 

(a) Any provision of this Agreement may be amended or waived if, but only if, such 

amendment or waiver is in writing and is signed, in the case of an amendment, by each Party to 

this Agreement, or in the case of a waiver, by the Pru.ty against whom the waiver is to be effective. 

(b) No failure or delay by any Pru.ty in exercising any right, power or privilege hereunder 

shall operate as a waiver thereof nor shall any single or paitial exercise thereof preclude any other 

or fmther exercise thereof or the exercise of any other right, power or privilege. The rights and 

remedies herein provided shall be cumulative with and not exclusive of any rights or remedies 

provided hereby, or by law or equity, and the exercise by a Party of any one remedy will not 

preclude the exercise by such Pru.ty of any other or fmther remedy. 

Section 10.04. Binding Effect; Benefit; Assignment The provisions of this Agreement 

shall be binding upon and inure to the benefit of the Pait ies and their respective successors and 

permitted assigns. Except as expressly set forth in Section 10.13, no provision of this Agreement 

is intended to confer any rights, benefits, remedies, obligations or liabilities hereunder upon any 

Person other than the Pa1ties and their respective successors and permitted assigns. No Pru.ty may 

assign, delegate or otherwise transfer any of its rights or obligations under this Agreement without 

the consent of each other Paity, and any pmpo1t ed assignment, delegation or other transfer of 
such rights or obligations in violation of this provision shall be null and void ab initio: provided, 

however, that Buyer may assign its rights and obligations hereunder without the prior written 

consent of the other parties to any member of the Buyer Group. 

Section I 0.05. Governing Law. This Agreement and any disputes arising from or relating 

to this Agreement (whether in contract, to1t, or othe1wise) shall be governed by and constrned in 

accordance with the domestic Laws of the State ofDelawai·e, without giving effect to any choice 

of law or conflict of law provision or rnle (whether of the State of Delawru.·e or any other 

jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State 

of Delaware, including with respect to statutes of limitations. 

Section I 0. 06. Jurisdiction . The Pru.t ies agree that any suit, action or proceeding seeking 
to enforce any provision of, or based on any matter arising out of or in connection with or relating 

to, this Agreement or the transactions contemplated hereby (whether brought by any Pa1ty or any 

of its Affiliates or against any Pru.ty or any of its Affiliates or any member of Buyer Group) shall 
be brought exclusively in the Delaware Chance1y Comt or, if such comt shall not exercise 

jurisdiction, any federal comt located in the State of Delawru.·e or, if such comt shall not exercise 

jurisdiction, the Superior Comt of the State of Delaware, so long as one of such comts shall have 

subject matter jurisdiction over such suit, action or proceeding, and each of the Paities hereby 

iITevocably consents to the jurisdiction of such comts (and of the appropriate appellate comts 

therefrom) in any such suit, action or proceeding and nTevocably waives, to the fullest extent 

permitted by law, any objection that it may now or hereafter have to the laying of the venue of 

any such suit, action or proceeding in any such comt or that any such suit, action or proceeding 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly 

executed by their respective authorized officers as of the date first above written. 

PINSLY RAILROAD COMP ANY, LLC 

Title: President & CEO 

{Signature Page to Membersh;p Interest Purchase Agreement} 
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